INTRODUCTION
Johnny Lynn Old Chief was a convicted felon. 1 He served a little more than seven years in prison on two separate charges, including assault resulting in serious bodily injury. 2 On October 23, 1993, he was once again arrested for his alleged role in a drunken fight that resulted in a gunshot putting a hole in the fender of someone's car. 3 There was contradicting evidence on who fired the shot, but the gun belonged to a friend of Old Chief's and only one fingerprint was found on the pistol, which did not belong to Old Chief. 4 Old Chief was subsequently charged with assault with a dangerous weapon and possession of a firearm during a crime of violence. 5 As a convicted felon, he also was charged as a felon in possession of a firearm. 6 With such weak evidence against him, Old Chief pled not guilty. 7 One of the elements of a felon-in-possession charge is that the defendant has a prior felony conviction. 8 Old Chief's plea of not guilty put his convicted felon status at issue in the case, requiring the prosecution to prove the status element beyond a reasonable doubt. 9 To prove the convicted felon status, the prosecution chose the prior conviction that most closely resembled the current charge, putting "a powerful weapon in the prosecution's hands to introduce evidence of the sort generally explicitly forbidden by the propensity rule." 10 Old Chief was left in a catch-22: he had a strong case that he was not guilty, but by so pleading, he opened the door for the prosecution to introduce his prior conviction to the jury. 11 By pleading not guilty at trial, the jury learned that Old Chief had previously committed the same crime for which he was currently charged. 12 This evidence may well have dispelled the jury's doubt about whether Old Chief ever possessed the gun or used it on that day, practically sealing his fate. 13 In an attempt to avoid this outcome, Old Chief's defense counsel offered to stipulate to the prior felony status element of the conviction. 14 The prosecution refused to accept the stipulation, and the district court allowed the evidence of Old Chief's prior assault conviction as permissible 404(b) evidence to prove an element of the crime. 15 Old Chief was sentenced to fifteen years in prison. 16 The importance of Rule 404(b) cannot be overstated. Numerous studies show that the effects on a jury of admitting 404(b) evidence are virtually 4 . Id. at 446-48. 5. Id. at 448. 6. Old Chief, 519 U.S. at 174-75. 7. See Risinger, supra note 2, at 450-51. 8. See 18 U.S.C. § 922(g)(1) (2006) . Almost any prior felony conviction will do, but there are some qualifications. See infra notes 149, 193 and accompanying text.
9. See Risinger, supra note 2, at 419. A plea of not guilty puts every element of an offense at issue for the prosecution to prove. See id.
10. Id. at 420. The "propensity rule" refers to Federal Rule of Evidence 404, which explains when evidence of one's prior crimes, wrongs, or other acts are permitted or prohibited at trial. FED. R. EVID. 404. Rule 404(a) generally prohibits the prosecution from admitting a defendant's prior criminal convictions if the defendant does not testify. See id. Rule 404(b)(2) explains when evidence, otherwise prohibited under Rule 404(a) as character evidence, may nevertheless be permissible to prove certain elements of the crime with which the defendant is charged. See id. This Note refers to this type of evidence as "404(b) evidence."
11. See Risinger, supra note 2, at 450-51. 12. Id. irreversible, 17 regardless of any limiting instruction the judge issues to the jury. 18 While it has long been a staple of the U.S. judicial system to judge a defendant only for the act for which he is charged, and not for the person he appears to be, 19 it is human nature to look at a person's character when deciding his guilt. In Old Chief's case, the trial judge concluded that there was a permissible purpose for the 404(b) evidence, but that does not answer the question of whether the evidence should have passed the Rule 403 balancing test and ultimately been admitted at trial. 20 Scholars and courts have hotly debated Rule 404 since its inception. 21 The circuit courts have never agreed on when to allow 404(b) evidence at trial. 22 This is especially true when a judge is faced with a defense offer to stipulate to an element of the crime that 404(b) evidence purportedly addresses. 23 Under Rule 403, the trial judge must decide whether to admit 404(b) evidence by weighing the probative value of the evidence against its potential prejudicial effect. 24 This balancing methodology is often where lower courts differ. The divergence among the circuits' interpretation of these rules has become even more pronounced over the last eighteen years. 18. For purposes of this Note, a "limiting instruction" is a type of explanation that trial judges give to the jury to explain that it may only use certain evidence to make definitive, limited conclusions. See EDWARD J. IMWINKELRIED, 2 UNCHARGED MISCONDUCT EVIDENCE § 9:73-74 (2008) .
19. See Other Crimes, supra note 17, at 776-77. Over a century ago, the U.S. Supreme Court held that bad act evidence tend [s] to prejudice the defendants with the jurors, to draw their minds away from the real issue, and to produce the impression that [the defendants] were wretches whose lives were of no value to the community, and who were not entitled to the full benefit of the rules prescribed by law for the trial of human beings. Boyd v. United States, 142 U.S. 450, 458 (1892) .
20. This Note discusses the admissibility of 404(b) evidence, and specifically focuses on when a court should permit 404(b) evidence at trial and when it should exclude the evidence for failure to pass the Rule 403 balancing test. While the defense may offer to stipulate to-or concede-an element of a crime in order to avoid the admission of 404(b) evidence, the prosecution need not accept the offer, leaving the trial judge with discretion to proceed with the evidence under a Rule 403 balancing test. See infra Parts I.B, II. For purposes of this Note, a stipulation refers to a defense offer to stipulate, not an official evidentiary admission. When a trial court accepts a proffered stipulation, the stipulation manifests itself in a "must convict" jury instruction. See infra Part I.B.3.
24. See FED. R. EVID. 404(b) advisory committee's note.
In 1997, in Old Chief v. United States, 25 Old Chief's case was brought to the U.S. Supreme Court. In Old Chief, the Court overturned the U.S. Court of Appeals for the Ninth Circuit and held that the prosecution must accept a defense offer to stipulate to the status element because the prior conviction's prejudicial effect outweighs its probative worth under Rule 403. 26 Lower courts have interpreted the Court's holding in Old Chief in various ways, and a majority of circuits continue to afford the trial judge broad discretion when ruling on the admissibility of 404(b) evidence. 27 This Note explores the different ways lower courts use the Rule 403 balancing test to determine the admissibility of 404(b) evidence at trial in the face of alternative evidence. Part I of this Note focuses on the background of Rules 404 and 403 and how courts have interpreted these rules differently, resulting in inconsistent admissions of 404(b) evidence. This part also analyzes the degree to which lower courts in the 1980s and 1990s weighed the probative value of 404(b) evidence against its prejudicial effect when alternative evidence was available, 28 
A. Federal Rules of Evidence 404 and 403
The Federal Rules of Evidence were enacted in 1972 29 and, in the decade following, no individual evidence rule generated more reported court decisions than Rule 404(b). 30 Rule 404(b) states that "[e]vidence of a crime, wrong, or other act is not admissible to prove a person's character in order to show that on a particular occasion the person acted in accordance with the character," 31 essentially barring the use of other acts evidence to show a person has a propensity to act in a certain way. 32 The second sentence of Rule 404(b), however, permits the use of other acts evidence for other nonpropensity purposes, "such as proving motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident." 33 The advisory committee's notes state that there is no "mechanical solution" for when to admit or bar 404(b) evidence, but rather, under the Rule 403 balancing test, a judge must consider the availability of other means of proof before determining whether to permit the evidence. 34 Thus, in order for 404(b) evidence to be permissible, it not only needs to fall under the "permissible uses" in 404(b), but it also must survive the Rule 403 balancing test.
As mentioned above, Rule 403 provides that courts may exclude otherwise relevant evidence if "its probative value is substantially outweighed by a danger of . . . unfair prejudice." 35 The advisory committee defined "unfair prejudice" as a "tendency to suggest decision on an improper basis, commonly . . . an emotional one," or to use evidence for an 29 1066-67 (1998) . Upon the recommendation of the Department of Justice, this draft was rejected as virtually unreviewable due to the ambiguity of phrases like "substantially outweighed" and "undue prejudice" and the threat that trial courts would classify evidence to fit the demands of the rule. See id. impermissible purpose. 36 Furthermore, it is proper to consider other means of proof in weighing the probative value of the evidence against the potential for unfair prejudice. 37 In other words, while the advisory committee's notes to Rule 404(b) paint it as a rule of inclusion, 38 the drafters crafted Rule 403 to address, among other things, the concerns that are inherent in admitting 404(b) evidence. 39 What can a defendant do when the government wants to admit 404(b) evidence-such as a prior conviction-for a permissible purpose, such as to prove knowledge? One option is to offer to stipulate to the fact that the defendant has the requisite knowledge to commit the crime with which he is charged, conceding that the prosecution no longer needs to prove knowledge. 40 Another option is to not dispute the element at trial, thereby conceding that it is proved on its face. 41 Lastly, the defense can request that the judge instruct the jury that if all the elements other than knowledge are proven beyond a reasonable doubt, the jury "must convict" 42 the defendant. 43 The theory behind each of these options is premised on reducing or eliminating the probative value of the 404(b) evidence to such an extent that Rule 403 requires the court to exclude the evidence as insufficiently probative to justify its cumulative effect or high degree of prejudice. 44 If the prosecution still wants to use the prior conviction to prove knowledge, the advisory committee notes require the trial judge to consider these alternative methods of proof, which may be less prejudicial to the defendant. 45 The degree to which circuit courts considered these alternative methods, and the degree to which the courts believed they reduced the probative value of the evidence, varied widely, resulting in the admissibility of 404(b) In reviewing the circuits' approaches to dealing with these methods, judges and commentators have analyzed divisions among the lower courts in different ways. For instance, prior to Old Chief, the D.C. Circuit divided the Third and Fifth Circuits into one camp, the Fourth, Sixth, Seventh, and Ninth Circuits into another, and the First, Second, Eighth, and Eleventh Circuits into a third. 47 Meanwhile, one commentator split the Sixth, Eighth, and Ninth Circuits into one camp and the First, Fourth, Tenth, and D.C. Circuits into another. 48 The Eighth Circuit was cited on both sides of the debate, indicating inconsistent application of the law even within a single circuit. 49 
B. How Defendants Can Attempt to Exclude 404(b) Evidence
Circuit courts have responded inconsistently to the available methods that defense teams use to convince a trial judge to exclude 404(b) evidence. Some circuits factored proffered stipulations into their balancing test and some did not. 50 Some believed that a stipulation or not bringing the element into issue at trial, coupled with a jury instruction, required excluding 404(b) evidence, while others did not. 51 Notably, alleged errors in admission of 404(b) evidence formed the most common ground for appeal in many jurisdictions. 52 58 Nelson Griffith was a cooperating witness for the prosecution and provided the most damaging evidence against Mohel. 59 Against vigorous objection by the defense, Griffith testified that shortly after his arrest, he told Mohel that he had heard that Mohel had been ripped off by two men in jail, and that Mohel responded, "if he [hadn't been] ripped off he would have been something." 60 Agent Swint, who arrested Mohel, testified that when he told Mohel that he knew Mohel had been ripped off for cocaine in the past, Mohel replied, "I don't know how I can help you in that area. The two individuals that I was fronting for are no longer in the country." 61 On appeal, the Second Circuit held that these two statements suggesting Mohel's previous involvement with cocaine were inadmissible 404(b) evidence. 62 The government argued that the evidence was admissible to prove Mohel's knowledge of the cocaine and intent to sell it, two necessary elements of the crime charged. 63 The record left no doubt, however, that the defense sought to remove intent and knowledge from the case. 64 The defense's theory was that the alleged sale was a complete fabrication and that Griffith was a liar, and therefore, defense counsel repeatedly offered to stipulate to the elements of intent and knowledge. 65 The defense conceded that if the jury found that Mohel had in fact sold the cocaine, then there was no need to prove knowledge or intent. 66 Both at pretrial conference and on the first day of the trial, the defense counsel informed the court that it would not dispute the elements of knowledge and intent and that if the jury found 54 that the alleged transaction took place, knowledge and intent could be inferred from the transaction. 67 The defense argued that because knowledge and intent were not at issue at trial, the 404(b) evidence was inadmissible. 68 The Second Circuit agreed that "[s]uch an unequivocal offer of stipulation" removed the elements as issues in the case. 69 The Second Circuit further held that a written stipulation was not necessary, but rather it was enough for the defense to "unequivocally offer[] the concession and then act[] accordingly." 70 As the defense took this approach in Mohel, the court held that the government could not evade the defense's unequivocal offer to stipulate to intent and knowledge for the purpose of creating a dispute that would give the 404(b) evidence a permissible purpose for admission. 71 The Second Circuit revisited its holding in Mohel a decade later, in United States v. Colon. 72 The issue on appeal in Colon was whether testimony was properly admitted concerning two prior occasions in which Onel Colon, the defendant, had participated in the sale of heroin. 73 As in Mohel, the government argued that the evidence was admissible to prove knowledge and intent. 74 The court examined Colon's defense theories at trial in order to determine whether the 404(b) evidence had been properly admitted. 75 The defense counsel posited two opposing theories: first, that Colon gestured to the undercover officer that he might find drugs down the street, but not to the dealer in particular; 76 The Second Circuit reversed. 79 While the court agreed that the evidence would be admissible to prove intent if the defense argued that Colon innocently directed the officer toward the dealer, the court was convinced that the defense argued the second theory and that, as in Mohel, the offer to stipulate to intent removed the issue from the case. 80 The stipulation in Colon was much less explicit than the one in Mohel, but the court nevertheless found that changing the defense theory reaffirmed the defendant's proffered stipulation. 81 Mohel and Colon are two examples of the Second Circuit's approach to dealing with stipulations: if defense counsel offers to stipulate to an element of the crime which the prosecution claims the 404(b) evidence proves, and the stipulation suffices to remove the issue from the case, the trial judge should exclude the evidence. This approach does not label the evidence irrelevant under Rule 401; rather, it diminishes the probative value of the evidence so that, under Rule 403, the evidence's prejudicial effect outweighs its probative value. 82 Prior to Old Chief, other circuits adopted the Second Circuit's approach. The Eleventh Circuit, for example, followed a rule that prohibited the prosecution from introducing 404(b) evidence to prove an element of a crime if the defense has offered to stipulate to the element. 83 Similar to the Second Circuit, the stipulation must sufficiently remove the element as an issue in the case. 84 The First 85 and D.C. 86 Meanwhile, the Ninth Circuit took the absolute opposite view. In United States v. Breitkreutz, 89 the court emphatically held that the government is permitted to admit 404(b) evidence despite an explicit and unequivocal offer to stipulate to the proffered element. 90 The court reasoned that a defense stipulation does not relieve the prosecution of its burden of proving every element of the crime. 91 Further, the court held that the defense "goes astray in presuming that a proffered stipulation is an alternative means of proof which the district court should consider in its [Rule] 403 balancing. . . . A stipulation is not proof . . . [and] has no place in the Rule 403 balancing process." 92
Element Not Contested
The idea behind stipulating to an element of a crime is that the element is no longer at issue in the case. Similarly, the defendant can remove an issue in a case by not contesting it at trial. 93 The defense theory is that if the element is not contested, the facts of the case will speak for themselves, and the jury will hold that the element is proved. 94 There are some crimes, for example, where a mental element of the crime will be inferred from the act of the crime itself if the mental element is not contested. 95 Under these circumstances, the Second Circuit once again adopted a novel position. In United States v. Figueroa, 96 the court held that if the prosecution wants to offer 404(b) evidence to prove elements such as knowledge or intent, then it may only do so at the conclusion of the defendant's case. 97 This approach allows the trial judge to determine if the issue the evidence is supposed to prove is actually in dispute before weighing its probative value against its prejudicial effect. 98 In a similar vein, if the prosecution seeks to admit 404(b) evidence under another rubric, such as identity or common scheme, then-absent a defense theory that the defendant did not commit the alleged act-the evidence may be 89. 8 F.3d 688 (9th Cir. 1993), abrogated by Old Chief v. United States, 519 U.S. 172 (1997).
90. See id. at 690-91 (finding that a court cannot compel the prosecution to accept a stipulation because it would allow the defendant to "plead out" an element of the offense).
91. ) ("Because of the large amount of crack cocaine in defendant's possession and the evidence that this amount had an approximate street value of $1,700, there was sufficient evidence from which a jury could properly conclude beyond a reasonable doubt that defendant had an intent to distribute the crack cocaine.").
95. See supra notes 93-94; see also Sonenshein, supra note 55, at 249 ("Thus, by merely proving the actus reus in the vast majority of criminal prosecutions, the government has already offered sufficient evidence of intent from which the fact finder can find guilt beyond a reasonable doubt.").
96 offered during the prosecution's case-in-chief. 99 This allows the judge to determine if the 404(b) evidence has any probative value, for a purpose other than to prove character, before admitting the evidence. 100 In addition to laying out this new procedure, the Figueroa court also held that an unequivocal offer to stipulate is unnecessary to remove an issue from dispute to exclude 404(b) evidence. 101 Here, the government sought to admit evidence that the defendant, Ralph Acosta, was previously convicted of selling narcotics to prove that he intended to deal heroin. 102 At no point during the trial, however, did Acosta's counsel question whether Acosta intended to sell heroin or if he instead intended to sell some other non-narcotic substance. 103 Counsel made clear that this was not his defense; instead, he denied that the alleged conduct occurred at all. 104 The Second Circuit held that Acosta's counsel raised no issue concerning Acosta's intent and so "had sufficiently removed that issue from the case." 105 While the government argued that Acosta did not remove intent as a disputed issue in the case, 106 the court held that whether an issue remains "sufficiently in dispute" does not depend on the words used, but depends rather on the effect that the trial court gives to the words. 107 Therefore, while a stipulation suffices to remove an issue from dispute, it is not always necessary. 108 Instead, defense counsel may remove an issue from dispute if counsel were to express a decision not to dispute that issue with sufficient clarity that the trial court will be justified (a) in sustaining objection to any subsequent cross-examination or jury argument that seeks to raise the issue and (b) in charging the jury that if they find all the other elements established beyond a reasonable doubt, they can resolve the issue against the defendant because it is not disputed. 109 A formal stipulation is not required; rather, it is enough for the defense to not contest the issue during trial. 110 Similarly, in United States v. Estabrook, 111 the Eighth Circuit affirmed that its general rule was to "delay admission of 404(b) evidence until after the defense rests." 112 The court reasoned that this was the best time to 114 relying on its precedent that entitles the government to introduce 404(b) evidence to prove intent even when the defendant has not disputed intent. 115 The Third Circuit concluded that its case law precluded it from accepting the Second Circuit approach 116 but left "the door open" for district courts to exclude 404(b) evidence when a defendant makes it clear that he is not contesting the issue. 117
"Must Convict" Jury Instructions
Even when a court accepts a defense stipulation or agrees that the element at issue is not disputed, the trial judge must give the jury some explanation on how to deliberate. 118 The jury instruction, which often goes hand-in-hand with the first two defense methods for excluding 404(b) evidence, 119 ( holding that a stipulation coupled with a "must convict" jury instruction should result in the same outcome as admitting 404(b) evidence coupled with a limiting instruction; otherwise, "not only would the jury have to disregard a clear, simple instruction, but it also would have to acquit on a theory of the facts not advanced by either party and unsupported by any record evidence"); see also Sonenshein, supra note 55, at 248-49 (providing as a possible jury instruction, "if you the jury find that the defendant committed the charged act beyond a reasonable doubt, For instance, in Crowder I, the D.C. Circuit, sitting en banc, adopted the Second Circuit's view toward stipulations. 121 There, the defendant, Horace Lee Davis, was convicted of intent to distribute crack cocaine. 122 His defense theory was mistaken identity, arguing that he had nothing to do with the sale. 123 Prior to trial, the government notified the defense that it intended to introduce three of Davis's prior cocaine sales to prove knowledge and intent. 124 Subsequently, the defense offered to stipulate to both of these elements, conceding "that the person who possessed the drugs both knew that they were drugs and intended to sell them." 125 On appeal, the D.C. Circuit held that the stipulation, coupled with a sufficient jury instruction, was enough to prevent the government from introducing any other evidence that the jury could use for impermissible propensity purposes. 126 In Figueroa, the Second Circuit considered the conditional type of stipulation at issue in Crowder I: where the defendant claims no involvement in the crime but concedes that if the jury finds that the prosecution proves the identity as to the defendant, it must also find that the defendant had the requisite knowledge and intent. 127 The court reasoned that the stipulation's conditional nature can be confusing, but the risk can be minimized by a simple "must convict" jury instruction. 128 The Second Circuit similarly held in Mohel that once a concession is made by the defendant, the trial judge can instruct the jury that if it finds "beyond a reasonable doubt that all the other elements of the offense have been established a verdict of guilty may be returned." 129 The First Circuit took a different approach in United States v. Garcia. 130 Recognizing the increasing frequency of 404(b) admissibility appeals, the court offered guidance on how to approach the issue. 131 As it pertained to defense offers to stipulate, the court held that if the judge determined the proffered stipulation was sufficient, the judge should confirm that the defendant was aware of the implications his stipulation would have on the judge's jury instruction before directing the jury to resolve the issue against the defendant. 132 With regard to an uncontested element, rather than a you may infer from the act and all its surrounding circumstances that the defendant intended the natural and probable consequences of that act beyond a reasonable doubt" (quoting Sandstrom v. Montana, 442 U.S. 510, 514-15 (1979)) proffered stipulation, the court found this defense method inadequate to allow the judge to instruct the jury that the element need not be considered. 133 When a court does not accept these methods and allows 404(b) evidence at trial, the judge can-and, in many circuits, is required to-give a limiting instruction to the jury. 134 When a trial judge is deciding whether to admit 404(b) evidence, however, the judge is supposed to consider the effect that the limiting instruction might have on the jury. 135 A majority of lower courts accept the notion that a limiting instruction effectively lessens the potential for 404(b) evidence to have a prejudicial effect. 136 This remains the case even though the Court has recognized that limiting instructions may not work, especially when the evidence is likely to invoke high emotions in the jury. 137 Other courts, however, did not require a limiting instruction to be issued unless requested 138 and also never entertained the idea that a "must convict" jury instruction could further devalue the probative worth of 404 (b) Subsequently, the Supreme Court recognized the different approaches of the lower courts in admitting 404(b) evidence and granted certiorari in Hadley. 142 Eight months later, however, the Court dismissed the case as improvidently granted without giving an explanation. 143 With the dismissal of certiorari in Hadley, the lower courts continued to be divided over when to admit 404(b) evidence.
C. The Turning Point: Old Chief v. United States
In 1997, the Supreme Court revisited the subject, albeit in a much more limited manner. Old Chief addressed the much narrower issue of how to treat defense offers to stipulate to the prior conviction "status" element in felon-in-possession cases. 144 Prior to the decision, some circuits had ruled that a defense stipulation to a qualifying prior conviction prohibited evidence of the nature of the crime. 145 Other circuits held that a prosecutor need not accept a defense offer to stipulate to the prior conviction, thus freeing the prosecutor to prove the nature of the defendant's prior crime. 146 In Old Chief, the Court held that a prosecutor in a felon-in-possession case must accept a defense offer to stipulate to the status element. 147 Old Chief was convicted in the U.S. District Court for the District of Montana on, inter alia, felon in possession of a firearm charges. 148 The federal statute, 18 U.S.C. § 922(g)(1), makes it unlawful for a person previously convicted of a felony to possess a firearm, punishable by imprisonment for a term exceeding one year. 149 to prove this element by admitting evidence of Old Chief's prior convictions. 150 The prosecutor refused to agree to the stipulation, asserting that he could prove his case in the way he saw fit. 151 On appeal, Old Chief argued that the district court abused its discretion when the trial judge allowed prejudicial evidence concerning Old Chief's prior conviction. 152 Old Chief was previously convicted of an assault causing serious bodily injury, and because his current case involved an altercation with a gun, allowing the use of Old Chief's prior conviction could prejudice the jury. 153 The Ninth Circuit affirmed the lower court's ruling, holding that "[r]egardless of the defendant's offer to stipulate, the government is entitled to prove a prior felony offense through introduction of probative evidence." 154 After granting certiorari, the Supreme Court reversed. 155
Majority Holding: Relevancy and the Holistic Method
The decision in Old Chief addressed whether a district court judge abuses her discretion by allowing the prosecution to reject a defendant's offer to stipulate to the status element of a felon-in-possession charge. 156 The issue is whether the danger that the jury will use the name and nature of the prior conviction for propensity purposes can ever be outweighed by its probative worth in these cases. 157 In an opinion by Justice Souter, the majority held that when a trial court does not accept a stipulation of this sort, it abuses its discretion. 158 The Court divided its opinion into two tests of admissibility: first, the evidence must pass through Rule 401; and second, the evidence must pass the Rule 403 balancing test. 159 When applying the Rule 403 balancing test, the court must consider the effect of offered stipulations against the prosecution's need for narrative integrity and evidentiary richness. 160 To begin, the Court noted that Old Chief's offer to stipulate did not make the prior conviction evidence irrelevant under Rule 401. 161 Pointing to the advisory committee note to Rule 401, the Court held that evidence is not irrelevant just because it is not a disputed issue, but rather, if otherwise relevant evidence is to be excluded, it must be excluded under In other words, a defense stipulation that could serve to remove an issue from dispute does not make evidence any less relevant. 163 Then, the Old Chief majority addressed the more complicated matter of the Rule 403 balancing test. 164 While noting that relevant evidence can be excluded if its probative value is outweighed by "unfair prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or needlessly presenting cumulative evidence," 165 the Court focused on the danger of unfair prejudice. 166 The danger is clear: introducing evidence of a defendant's prior bad act can cause a jury to equate that prior act with the defendant's character. 167 This might lure the jury into thinking the defendant is more likely to have committed the current crime because he committed the past one, or it might naturally prejudice the jury's opinion, convincing it that the defendant should be convicted regardless of his guilt. 168 It is precisely for this reason that Rule 404(a) exists. 169 Recognizing that courts use different approaches to Rule 403 balancing, the majority presented two possibilities: first, "[a]n item of evidence might be viewed as an island," with judges considering only that item's probative value against its prejudicial risk; or second, "the question of admissibility might be seen as inviting further comparisons to take account of the full evidentiary context of the case." 170 The Court readily adopted the second, more "holistic" approach in Old Chief, explaining that if there was an objection to the admissibility of an item of evidence, the trial judge should consider the probative value and unfair prejudice in light of any available substitutes for that evidence. 171 If an available substitute has a lower danger of prejudice and the same probative value, then a proper exercise of judicial discretion seems to require a court to exclude 404(b) evidence under Rule 403. 172 The Court qualified this substantial instruction to trial judges by pointing out the need to weigh the discounted value of the item of evidence against the need for "evidentiary richness and narrative integrity. The Court conceded in its opinion that a singular piece of evidence could have great weight with a jury. 178 The Court reasoned that a stipulation is abstract and may not be able to tell a "colorful story with descriptive richness" in the same manner as 404(b) evidence could. 179 A stipulation, in other words, may be less effective in implicating "the law's moral underpinnings and a juror's obligation to sit in judgment." 180 Lastly, the Court addressed the ideas that a juror has expectations of what proper proof should look like and that the prosecution must be allowed to satisfy these demands, 181 explaining that "[a] syllogism is not a story, and a naked proposition in a courtroom may be no match for the robust evidence that would be used to prove it." 182
b. The Narrow Holding
The majority found that the name and nature of Old Chief's prior conviction would be highly prejudicial and the district court should have considered Old Chief's offer to stipulate to his prior conviction when 181. Id. at 188 (suggesting that a juror might penalize the prosecution for not producing evidence that satisfies the jury's expectations).
182. Id. at 189; cf. ROGER C. PARK, TRIAL OBJECTIONS HANDBOOK § 2:3 (2d ed. 2001) (reasoning that, if this principle is carried to its logical extreme, it would "revolutionize the law of relevancy"). Park goes on to interpret the Court's language as entitling the prosecution to admit evidence that is not needed for the jury to make logical inferences, but might be needed for the jury to establish "human significance" and adhere to its moral reasoning. See id. § 2:3; see also James Joseph Duane, "Screw Your Courage to the StickingPlace": The Roles of Evidence, Stipulations, and Jury Instructions in Criminal Verdicts, 49 HASTINGS L.J. 463, 463-64 (1998) (citing Risinger, supra note 2, for the proposition that this portion of the Old Chief opinion, "a curious four-paragraph dollop of dictum buried in the middle of the majority opinion," involved a marked departure from several points that the Court had long regarded as settled). Duane surmises that this "four-paragraph disclaimer" was the price the majority paid in order to pick up the crucial fifth vote from Justice Kennedy. Id. at 464. deciding to admit the evidence. 183 Reversing the Ninth Circuit, the Court held that Old Chief's offer to stipulate to the element amounted to an offer to admit to the prior conviction "and a defendant's admission is, of course, good evidence." 184 The Court stressed that because the name and nature of the prior conviction was not pertinent to the current crime charged, allowing evidence of the prior conviction would not have further explained a part of the element that the stipulation would not otherwise cover. 185 Logic, Justice Souter explained, would thus require the trial court to accept the stipulation when balancing under Rule 403. 186 Old Chief made clear that the prosecution has no need for evidentiary depth to tell a story with respect to Old Chief's-or any defendant's-legal status. 187 The prior conviction element of the crime that is alleged does not treat different felonies differently, the prior conviction is not purportedly used to prove any other elements, and excluding the name and nature of the prior conviction does not leave any sort of gap in the prosecution's story of the defendant's crime. 188 The Court thus held that under the Rule 403 balancing test, the stipulation to the prior conviction and the evidence describing the name and nature of the prior conviction are distinguishable "only by the risk inherent in the one and wholly absent from the other." 189 Therefore, it was an abuse of discretion for the trial court to allow the 404(b) evidence. Justice O'Connor explained that the relevant statute envisioned the necessity for jurors to learn the name and nature of the crime because the accused must have previously committed a particular type of crime to satisfy the prior conviction element. 193 The dissent argued that any harm that may result from introducing the name and nature of the prior conviction could be mitigated by a limiting instruction. 194 Finally, the dissent argued that the majority's reasoning in concluding that the defense stipulation has the same probative value as the government's evidence is inherently flawed. 195 The dissent believed that a jury would be just as confused by the "missing chapter" of the defendant's prior conviction as by a defense concession to any other element of the crime. 196 Perhaps more importantly, Justice O'Connor asserted that even when a defendant attempts to stipulate or successfully stipulates to an element of the crime, it does not remove the government's burden to prove each element of that crime beyond a reasonable doubt. 197 Because the government has this burden, "it must be accorded substantial leeway to submit evidence of its choosing to prove its case. did not always heed that instruction, sometimes failing even to conduct a Rule 403 balancing test. 200 The previous part discussed the background of Old Chief and analyzed the Court's opinion. Part II of this Note focuses on the effects of that opinion and how the lower courts' interpretations have changed in light of the Supreme Court's holding. Part II.A looks at the circuit courts that changed their approaches to admitting 404(b) evidence in light of Old Chief, some of which explicitly overruled precedent while others merely tweaked their tests. Part II.B focuses on the circuits that did not alter their 404(b) admissibility tests, either because or in spite of Old Chief's discussion on narrative integrity and evidentiary richness. This section looks at circuits on both sides of the 404(b) admissibility spectrum, with a focus on their application of the Rule 403 balancing test. Finally, Part II.C analyzes the current trends of the Ninth Circuit in the wake of the Supreme Court's reversal of its Old Chief decision.
A. Reversal Effect of Old Chief
As seen in Part I, many circuits prior to Old Chief held that 404(b) evidence would not be allowed as proof of an element that was uncontested, whether the element was undisputed or the defense offered to stipulate to it. 201 These circuits held that when an element was uncontested, a jury instruction would be sufficient to relieve the prosecution of its burden of proof on that element. 202 Following Old Chief, however, some of these circuits understood Old Chief's discussion on narrative integrity and evidentiary richness as overruling, either explicitly or implicitly, some of their prior holdings and 404(b) jurisprudence.
Crowder II: The D.C. Circuit Is the First to Fall
The D.C. Circuit was the first court to determine how Old Chief affected stipulations other than status. As discussed in Part I, the D.C. Circuit found in Crowder I that a trial court abuses its discretion when it admits 404(b) evidence to prove an element of a crime if the defendant has offered to stipulate to that same element. 203 The Supreme Court granted certiorari on Crowder I to review this holding but vacated and remanded the decision in light of the Court's concurrent holding in Old Chief. 204 On remand, the D.C. Circuit considered the case again (Crowder II) and reversed, holding that "despite a defendant's unequivocal offer to stipulate to an element of an offense, Rule 404(b) does not preclude the government from introducing evidence of other bad acts to prove that element." 205 The court reversed because it found its theory in Crowder I invalid in light of Old Chief. 206 The Crowder I holding rested on the theory that the government does not need to prove knowledge and intent if the defendant concedes these elements and the concession is combined with an explicit jury instruction. 207 The Crowder I court reasoned that the defendant's proffered stipulation combined with the judge's instruction to the jury eliminated the relevancy of the 404(b) evidence with respect to the knowledge and intent elements; without another "nonpropensity purpose, its only function would be to prove what Rule 404(b) barred." 208 On remand from the Supreme Court, the D.C. Circuit found its reasoning in Crowder I to be flawed because it rested on the notion that the 404(b) evidence was no longer relevant. 209 As the Court held in Old Chief that an issue need not be in dispute to be relevant and that alternative methods of proof do not bar evidence from being relevant, the D.C. Circuit considered its Crowder I theory overruled. 210 The court reasoned that if the 404(b) evidence remains relevant and the government seeks to admit it for a nonpropensity purpose, then Rule 404(b) guarantees the government the right to seek its admission. 211 If the trial court were then to exclude the evidence, it would have to be on a finding that the evidence is unfairly prejudicial in light of the proposed stipulation coupled with a jury instruction. 212 Under this analysis, and in light of Old Chief's notions of narrative integrity and evidentiary richness, the D.C. Circuit reversed its prior holding. 213 The Crowder II holding relied heavily on Old Chief's discussion about stipulations, concluding that the Court's objective was to distinguish the status element from other elements where a stipulation would not be satisfactory to the jury. 214 Quoting Old Chief's language on the importance of narratives, 215 the D.C. Circuit was convinced that when it came to the elements of intent and knowledge, the probative value of the evidence of 205 Davis's prior cocaine sales was not outweighed by its potential prejudicial effect. 216 On the issue of whether Davis had the intent to distribute, the court reasoned that the evidentiary strength of stipulating to intent by concession (i.e., that whomever possessed the drugs in question possessed them with the intent to distribute) was not as good as evidence that Davis had previously possessed and sold cocaine. 217 In sum, the court held that the evidentiary richness of the 404(b) evidence added to the narrative integrity of the prosecution and tilted the Rule 403 balance in favor of admission. 218 As to Rule 403, the court held that (1) "each case will turn on the discretionary judgment of the trial court and its assessment, not of relevance, but of the evidentiary value of the government's Rule 404(b) evidence," 219 and (2) the government also will have the effects of a limiting instruction to the jury to balance the scale further in its favor. 220
The Crowder Effect
The Crowder II majority believed that the force of evidence can affect its worth and that the way that proof is delivered to the jury affects its richness and value. 221 Narrative integrity is about giving the prosecution the toolshere, the evidence-it needs to convince the jury of the defendant's guilt. 222 The jury, naturally, is interested in learning what happened. 223 (2002); see also Kidd, supra note 46, at 231 (suggesting that a voter on election night wants to know the story of the campaign trail more than the tally of the vote and analogizing that to the jury wanting to know the narrative of a crime rather than hearing a stipulation). and the judge assure the juror that it is not needed. 224 The Crowder II majority thus understood Old Chief to give a green light to evidence that can fill in these missing pieces. 225 Crowder II had a profound effect on the Eighth Circuit, which, prior to Old Chief, had adopted the Second Circuit's rule that a defendant can avoid the prosecution's 404(b) evidence if his defense is one of mistaken identity. 226 In the wake of Old Chief and Crowder II, the Eighth Circuit effectively held this line of cases overruled in United States v. Hill. 227 Even conceding that the 404(b) evidence in question-a prior drug conviction-in Hill was "remote in time" from the acts charged, 228 limiting its ability to assist the prosecution's narrative, the court held the 404(b) evidence admissible to prove intent. 229 The Hill court found the remote criminal acts of the defendant admissible because they could still be "a critical part of the story of [the] crime, and may be introduced to prove what the defendant was thinking or doing at the time of the offense." 230 Some argue, however, that prior bad acts, especially those remote in time, are by their nature separate 224 . See Lempert, supra note 223, at 18 ("The jury is, not unreasonably, suspicious when evidence is provided in strange or unfamiliar ways, as by stipulations."). But see Duane, supra note 182, at 465-66 ("The [Old Chief] Court cites no authority to support that proposition, and common sense squarely repudiates it. No sane jury would ever draw an adverse inference against a party when the jury was given a sensible and uncontradicted [sic] explanation for the absence of proof on a point." (footnotes omitted)). Duane proceeded to explain that a jury accepts the prosecution's "failure" to provide proof of an element when it is established, and when they are instructed that the trial judge denied the prosecution the opportunity to offer evidence on the point because the defense formally admitted to the court that the element was satisfied. See id. at 467.
225. Crowder II, 141 F.3d at 1208-09. Others argue that this allows the story to be told "at great cost to the defendant." See Thompson, supra note 47, at 72 ("The need for a story should never outweigh the highly prejudicial nature of prior bad acts."). Rather than determining the admissibility of evidence based on its ability to prove a historical fact that is disputed at trial, courts are determining admissibility based on "its capacity to influence jurors' hearts as well as their minds." See Duane, supra note 182, at 467-68 (interpreting Old Chief's discussion about "moral reasonableness" as establishing a need for evidence that has the power to emotionally appeal to a jury and convince it to "reach an honest verdict" and suggesting that this was a "radical" idea "with virtually no supporting authority").
226. ( holding that the district court denied the defendant's motion offering to stipulate to knowledge and intent because it was easier for the jury to understand the concepts of knowledge and intent in this case if they focused on the facts prior to the search and recovery of the cocaine).
from the offense being tried and should not be integral to the story. 231 By allowing the introduction of Hill's previous drug conviction at trial, the court enabled the jury to make the inference-whether subconsciously or not-that Hill had the propensity to commit drug offenses. 232 The Eighth Circuit reaffirmed its post-Old Chief interpretation of Rule 404(b) in United States v. Walker. 233 Explaining that the line of cases arising out of United States v. Jenkins 234 had been narrowed-if not overturned completely-by Old Chief's affirmation that the government has the right to prove its case in the manner it sees fit, the Eighth Circuit held that even though the defendant did not "actively" dispute the elements of motive or intent, the Government was still permitted to offer evidence to prove these factors. 235 While other circuits are not quite as clear as to where on the 404(b) admissibility spectrum they fall post-Old Chief, other circuits have followed the D.C. and Eighth Circuits in broadening admissibility. The Fifth Circuit, for example, held in United States v. Jackson 236 that even when the defendant claims mistaken identity and does not dispute intent, intent will automatically be at issue in a specific intent crime. 237 Meanwhile, the Sixth Circuit affirmed its prior holdings excluding 404(b) evidence, but, at the same time, opened the door for inclusion of this evidence when the underlying crime requires specific intent. 238 
The Second and Sixth Circuits Stick to Their Guns on 404(b) Evidence Admissibility
Prior to Old Chief, some circuits excluded 404(b) evidence because it lacked probative value, reasoning that the government's burden of proof was met on an element if that element was uncontested and a "must convict" jury instruction was read explaining this was the case. 243 At the same time, these courts often found that even if the evidence had some probative value, it was outweighed by its potential for prejudice and no limiting instruction would suffice to cure the prejudice. 244 Following Old Chief, some circuits reaffirmed that these reasons justified the exclusion of 404(b) evidence, even when considering evidentiary richness and narrative integrity. 245 Simply put, these circuits hold that a limiting instruction is not an adequate safeguard to justify permitting evidence that is unnecessary to satisfy the prosecution's burden of proof if that evidence could have a sufficiently similar to distribution to be probative of a specific intent to distribute controlled substances, even though both are obviously controlled-substance offenses").
239. 245. The rest of this section discusses these cases and how the circuits' interpretations differ from those discussed in Part II.A. substantial prejudicial effect. 246 This is so because, compared to "must convict" instructions, the effect of limiting instructions is much more uncertain. 247 For example, in United States v. Jenkins, 248 the Sixth Circuit found that the district court's limiting instruction was not a "sufficient remedy" for letting in 404(b) evidence. 249 There, the defendant, Candy Jenkins, was charged with possession with intent to distribute crack cocaine after law enforcement officers found an unopened express mail package in her residence that contained a large amount of the drug. 250 Her defense at trial was that she did not know that the package contained crack cocaine. 251 The district court allowed the government to introduce 404(b) evidence that Jenkins had previously smoked and was a current user of crack cocaine in order to prove that she knew what was in the package. 252 The court gave a limiting instruction informing the jury that the evidence was only admissible "to the extent that [they] may determine [the testimony] might be relevant to the issue of knowledge." 253 On appeal, the Sixth Circuit found that the district court abused its discretion in admitting this evidence. 254 The circuit court held that the substantial prejudice caused by the admitted 404(b) evidence was not sufficiently limited by the jury instruction. 255 "A limiting instruction will minimize to some degree the prejudicial nature of evidence of other criminal acts; it is not, however, a sure-fire panacea for the prejudice resulting from the needless admission of such evidence." 256 In deciding Jenkins, the Sixth Circuit considered the narrative integrity and evidentiary richness concepts discussed in Old Chief. 257 As mentioned above, the district court let in the 404(b) evidence to help the prosecution prove that Jenkins knew what was in the packages delivered to her apartment. 258 On appeal, however, the Sixth Circuit held that her prior drug use did not help prove her knowledge of what was in the package. 259 Jenkins's personal drug use, the court reasoned, did not add to the prosecution's story that she was involved in the distribution of crack 246. See infra notes 248-56 and accompanying text. 247. See supra notes 135-37 and accompanying text. As Judge Tatel explained in his Crowder II dissent, a limiting instruction requires the jury "to ignore the obvious implication of bad acts evidence, [while] a 'must convict' instruction would not require the jury to perform 'mental gymnastics. ' cocaine; 260 rather, if it added anything at all to the prosecution's narrative, it was probative of her character. 261 Finding that there was no permissible 404(b) purpose for the admission of the evidence, the court additionally ruled that the 404(b) evidence also did not meet the requirements of Rule 403. 262 The court found that the danger of unfair prejudice substantially outweighed the probative value of the evidence and that the limiting instruction was insufficient to remedy this danger. 263 The Second Circuit similarly found that Old Chief did not overrule its Rule 404(b) jurisprudence. Numerous Second Circuit decisions still cite Mohel and Figueroa as good law, 264 and the recent United States v. Basciano 265 decision demonstrates how the court factors Old Chief into its 404(b) admissibility decisions without overturning prior cases. 266 In Basciano, the Government sought to introduce multiple pieces of 404(b) evidence-all involving Basciano's alleged involvement in other violent crimes-in order to prove Basciano's motive for the charged crimes. 267 Basciano's counsel offered to stipulate to the existence of the Bonanno crime family, its involvement in racketeering activity, and Basciano's own rank and position within the family at the time of his arrest. 268 In light of these concessions, the district court first determined the admissibility of the 404(b) evidence under Rule 404. 269 Having found this requirement satisfied, the court then turned to Rule 403, in line with both its own jurisprudence and the method endorsed by the Old Chief majority. 270 Quoting Old Chief throughout its analysis, the court evaluated the probative value of the 404(b) evidence, factoring in any available substitutes, including the stipulations by the defense. 271 The court found it within its discretion to exclude the government's 404(b) evidence if using a stipulation lowered the risk for prejudice and had the same probative value, as "what counts as the Rule 403 'probative value' of an item of evidence, as distinct from its Rule 401 'relevance,' may be calculated by comparing evidentiary alternatives." 272 The court then noted that Old Chief requires weighing the evidentiary alternatives against the government's "need" for evidentiary richness and narrative integrity. 273 The court also noted that even if two pieces of evidence prove the same point, that does not mean that only one of them is permissible. 274 Furthermore, the court observed that a defendant cannot use stipulations in order to deprive the government of evidentiary richness. 275 Accordingly, the court considered the defendant's concessions to be "unequivocal" and took them into careful consideration when balancing the probative value of the government's proposed 404(b) evidence against its potential prejudicial effect. 276 The court subsequently held that some of the government's 404(b) evidence would be admissible where the court believed its worth outweighed its prejudice, while other evidence was inadmissible where alternative evidence was more prejudicial but similarly probative even in light of the prosecution's need for evidentiary richness. 277 Basciano demonstrates that after Old Chief, the Second Circuit still adheres to the approach set forth in Figueroa. The court has held that if an element is undisputed, then 404(b) evidence is not allowed, despite Old Chief's discussion on narrative integrity and evidentiary richness. 278 
A Narrow Reading of Old Chief Reinforces 404(b) Evidence Admissibility
The Seventh Circuit still strongly believes that due to the burden of proof, prosecutors should be allowed to admit 404(b) evidence as long as it is used for a permissible purpose-even if it addresses an element not in dispute. The court, which held prior to Old Chief that the prosecution is always entitled to prove its case in the way it sees fit, 279 determined that Old Chief confirmed its approach. 280 In spite of Old Chief's holding that a stipulation must be accepted as proof of status, the Seventh Circuit used the majority's discussion of narrative integrity and evidentiary richness to reaffirm that the prosecution "is entitled to prove its case free from any defendant's option to stipulate the evidence away" in situations involving elements other than status. In so concluding, the Seventh Circuit interpreted Old Chief's holding narrowly. 282 The court had held in United States v. Connor 283 that neither stipulations nor the lack of dispute on an issue could relieve the prosecution from its burden in circumstances other than those present in Old Chief. "To hold otherwise would be to tie the hands of the government in meeting its burden of proof where no defense was presented on an element . . . ." 284 Connor relied on United States v. Williams, 285 an earlier opinion holding that a defendant's ability to stipulate would "render prosecutors unable to meet the jury's expectations of proof" because it would break the "natural sequence of narrative evidence." 286 Here, the court followed the D.C. Circuit's lead in Crowder II. Reginald Williams was charged with possession with intent to distribute cocaine. 287 The court allowed the testimony of John Peeler, in which he said that he had often purchased drugs from Williams in the past, in order to demonstrate "motive, opportunity, intent, preparation, plan, knowledge and absence of mistake or accident." 288 As in Crowder II, the defendant offered to stipulate to the elements of intent and knowledge by conceding that whoever possessed the drugs in question had the necessary intent, leaving physical possession of the drugs as the only issue. 289 Relying from the status issue in Old Chief. 291 Here, the court did not find the richness of the stipulation to be the same as that of the evidence itself and, thus, even a "must convict" jury instruction would not have the same effect on the jury as would the 404(b) evidence the prosecution sought to admit. 292 The Seventh Circuit's ruling also emphasized that the trial judge gave a limiting instruction to the jury. 293 Before Peeler's testimony, the district court told the jury that they should consider only the testimony "on the question of motive, opportunity, intent, preparation, plan, knowledge, identity and absence of mistake or accident." 294 The Seventh Circuit agreed that the district court properly admitted the evidence and held that the limiting instruction properly cautioned the jury to consider the testimony for only those purposes-"a procedural safeguard that [the court has] often found to minimize the prejudicial effect of [404(b)] evidence." 295 More recently, in United States v. Gomez, 296 the Seventh Circuit found a limiting instruction sufficient to counteract the admission of 404(b) evidence. 297 The court went to great lengths to establish what a good jury instruction would look like. 298 The court also made several findings necessary to its main point. First, the court explained its prior decisions concerning specific intent crimes versus general intent crimes and held that in crimes of specific intent, 299 the element of intent is automatically at issue. 300 Meanwhile, in crimes of general intent, the defendant's intent can be inferred from the act itself, and the defendant must put the element at issue before 404(b) evidence can be admitted to prove the element. 301 Second, the court held that even in specific intent crimes, "automatically at issue" does not mean "automatically admissible." 302 Finally, the court clarified its opinion from another recent case 303 The court found that a sufficient limiting instruction should explain to the jurors that they must not use the 404(b) evidence to make character inferences and find that the defendant has acted "in character" by allegedly committing the crime charged. See id. This is so because "it does not follow from the defendant's past acts that he committed" the present act. Id. Furthermore, the court noted that this type of inference is not permitted because the prosecution has the burden of proof and "it cannot discharge its burden by inviting an inference that the defendant is a person whose past acts suggest a willingness or propensity to commit crimes." Id.
299. Possession with intent to distribute, for example, is a specific intent crime. that excludes 404(b) evidence if the defendant does not "'meaningfully dispute' the non-propensity issue for which the evidence is offered." 304 The court qualified this holding by noting that the district court should consider the degree to which the issue is actually contested in making its Rule 403 ruling. 305 In other words, the Seventh Circuit distinguishes between specific intent and general intent crimes in order to establish different methods for when to permit 404(b) evidence. 306 The court went a step further in United States v. Reed. 307 There, the court excluded 404(b) evidence that it found to be used solely for propensity purposes. 308 The court held that "[p]attern evidence is propensity evidence," and it may not be admissible unless the pattern proves or suggests a fact at issue. 309 In summary, the Seventh Circuit still permits 404(b) evidence in many cases where its sister circuits do not, 310 but it has recently started to question whether evidence that is purported to be used for a proper purpose is actually being used for the sake of demonstrating propensity. 311 Additionally, Gomez established that the court abides by the maxim that the prosecution is entitled to prove its case as it sees fit and an issue need not be disputed in order for the government to offer 404(b) evidence to prove it. 312 The Fourth Circuit is similar to the Seventh Circuit in several respects. First, it also interpreted Old Chief narrowly. 313 Second, the court made the same distinction with specific intent crimes. 314 In be relevant, necessary, and reliable to find a permissible 404(b) purpose, the court emphasized that the evidence must also pass the Rule 403 balancing test. 317 The court further held that if a limiting instruction is requested, the judge must issue one to safeguard "against the pitfalls the rule protects against." 318 The Fourth Circuit reasoned that if admissibility of 404(b) evidence were determined according to these rules, then it would not be used to convict a defendant for his prior acts or on the basis of his character. 319 The Fourth Circuit distinguished itself from the Seventh Circuit, however, in United States v. McBride, 320 when it overturned a trial court and excluded the 404(b) evidence in question. 321 In response to the government's argument that the 404(b) evidence was necessary for the government to satisfy its burden of proof, the Fourth Circuit held that " [w] hile this statement of the law is accurate, it does not provide a general license for the use of essentially unrelated prior 'bad act' evidence." 322 The Seventh Circuit interprets Old Chief narrowly by its facts, but, at the same time, uses Old Chief's discussion of narrative integrity and evidentiary richness. 323 This allows the court to leverage Old Chief's discussion on narrative integrity and evidentiary richness, but distinguish any case that does not involve felon-in-possession crimes from the holding that a stipulation must be accepted as alternative evidence to prove an element. 324 The Fourth Circuit, however, interprets Old Chief narrowly, but does not use the narrative integrity and evidentiary richness discussion to allow in evidence that it otherwise would prohibit. 325 In Merino-Balderrama, the court conceded that the defendant's offer to stipulate to two of three elements of the crime "added to the pool of available evidentiary alternatives." 329 Furthermore, in stark contrast to its Breitkreutz 330 holding prior to Old Chief, here the court held that MerinoBalderrama's proffered stipulation "would have been conclusive on those two elements" and could have required the district court to exclude the 404(b) evidence the government wanted to use to prove those elements. 331 This decision demonstrates that in light of the Old Chief opinion, the Ninth Circuit, while still inclusive of 404(b) evidence in some respects, no longer relies on its Breitkreutz reasoning that a stipulation is not proof and should not be considered alternative evidence. 332 It turns out that while the Supreme Court may have resolved the narrow issue of defense stipulations to status elements of crimes in Old Chief, it opened the door to widening the disparity in all other 404(b) admissibility cases. Lower courts continue to struggle with two key unanswered questions: First, how should the availability of alternative evidence or lack of dispute on an issue affect the Rule 403 balancing process in deciding the admissibility of 404(b) evidence? Second, how should the availability of "must convict" and limiting instructions affect this analysis?
III. REENVISIONING THE RULES FOR ADMISSION OF 404(B) EVIDENCE
AND RULE 403 BALANCING This Note has demonstrated that Rule 403 jurisprudence concerning 404(b) admissibility is inconsistent among the circuits. There is not a definitive "circuit split," but more of a spectrum: at one end, 404(b) evidence is admitted, and at the other, it is excluded. Part III of this Note provides a guide for courts to use in deciding whether to admit 404(b) evidence and when to accept a proffered stipulation from the defense.
Part III.A of this Note proposes a comprehensive understanding of Old Chief and its effects and applicability to 404(b) evidence admissibility. This part examines both the holdings in the cases discussed above and scholarly opinions to explain which interpretations are most true to Old Chief ' 332. This differs from the Seventh Circuit, which reaffirmed after Old Chief that a stipulation is too abstract in most circumstances and does not provide the evidentiary richness to which the government is entitled. See supra notes 283-84 and accompanying text.
admissibility. In doing so, this part focuses on when the prosecution and court should accept a defense stipulation to an element. Finally, this part addresses how limiting instructions should factor into a trial judge's decision.
A. How Courts Should Interpret and Apply Old Chief
While Old Chief has certainly been an important decision in 404(b) admissibility jurisprudence, it has left too much room for interpretation. In response, courts and commentators have interpreted it in the way they see fit. Perhaps the Old Chief ruling could have been more clearly articulated. The more likely case, however, is that courts have chosen to interpret Old Chief through the lens required to achieve the results they desire. 333 The main holding of Old Chief is not disputed: the government must accept a defense offer to stipulate to the status element of a felon-inpossession charge. 334 When one combines alternative evidence in the form of a stipulation that the government can use to prove the status element with the finding that the 404(b) evidence (i.e., the name and nature of Old Chief's prior conviction) does not add to the prosecution's need for evidentiary richness to tell a compelling narrative, it reduces the probative value of the 404(b) evidence to the point that it is outweighed by its unfairly prejudicial effect. 335 Both of these conditions are essential to Old Chief and support the proposition that the discussion on narrative integrity and evidentiary richness is not "mere dicta." 336 The Court noted that the general nature of Old Chief's prior conviction is so outside the natural narrative of what the prosecution needs to tell the jury that the stipulation should suffice just as well. 337 Beyond this narrow holding, Old Chief left the door open for interpretations that run counter to the Court's jurisprudence. First, while the "four-paragraph dollop" 338 on evidentiary richness and narrative integrity is indispensable to the Court's holding, it seems to go astray when Justice Souter reasons that 404(b) evidence may be necessary to "implicate the law's moral underpinnings and a juror's obligation to sit in judgment." 339 This suggests that 404(b) evidence is allowed, and, in fact, its admissibility is determined by its ability to help persuade the jury to use its moral, not logical, judgment in deciding the outcome of the case. 340 Surely, the majority did not intend for Old Chief to radically alter one of the fundamental principles of the U.S. judicial system-that the jury must judge a man based on the factual evidence of the particular crime at issue and not on moral evidence of his character. 341 In fact, interpreting Old Chief in that way contradicts the rest of the opinion itself. 342 Understanding that Old Chief could not have intended this consequence, it is possible to see how the remainder of the discussion on narrative integrity and evidentiary richness reinforces the majority's holding. Even once the Court factored in the prosecution's "need" for narrative integrity and evidentiary richness, the 404(b) evidence in Old Chief's case still did not carry enough probative worth to counteract the availability of alternative proof. 343 Second, the Court expressed a rule specific to the status element, which essentially nullifies the need to conduct a Rule 403 balancing test in these situations. 344 In cases dealing with elements other than status, the Court predicted that the prosecutor's choice to introduce 404(b) evidence would generally survive a Rule 403 analysis even when a defendant seeks to stipulate to the element the evidence is meant to prove. 345 But, the Court also held that stipulations must be factored into the Rule 403 analysis, and, more importantly, the Court did not limit this holding to status-only cases. 346 Accordingly, any court that dismisses the fact that an issue is not disputed or that the defense has offered to stipulate to it without factoring it into its Rule 403 balancing test is in error. 347 Even if a court limits Old Chief to the facts of the case, the advisory committee's note to Rule 404 requires it. 348 Third, Old Chief should not be interpreted to broaden the scope of 404(b) admissibility. For instance, the D.C. and Eighth Circuits interpreted Old Chief to overturn their line of cases on 404(b) admissibility under Rule 403. 349 In Hill, the Eighth Circuit cited the D.C. Circuit's reasoning in Crowder II to hold 404(b) evidence admissible even though the defense offered to stipulate intent, and the evidence was completely remote in time from the current charge. 350 The court held that Old Chief "eliminates the possibility that a defendant can escape the introduction of past crimes under Rule 404(b) by stipulating to the element of the crime at issue." 351 Nowhere in Old Chief does it say this; rather, the Eighth Circuit simply quotes a handful of lines from Old Chief's evidentiary richness discussion and uses them, without applying them to the facts of the case, to conclude that the 404(b) evidence was properly allowed. 352 The Eighth Circuit reasoned that because Old Chief held that evidence does not lose its relevance under Rule 401 when the defense offers to stipulate to the fact at issue, "it follows that Rule 404(b) evidence does not lose its relevance toward a permissible inference simply because the defendant offers to stipulate to that inference." 353 This conclusion, however, does not follow for multiple reasons: first, the inference that the jurors must make for the evidence to have any probative worth is not a permissible one because past actions cannot prove intent for the current action; 354 and second, while it is true that the evidence may not lose its relevance, it certainly loses some of its probative worth, which the court must still weigh against its risk of unfair prejudice. 355 Admitting 404(b) evidence makes propensity inferences almost inescapable and should be excluded when uncontested because its probative worth is outweighed by its prejudicial effect. 356 Regardless, a court abuses its discretion if it does not conduct a thorough Rule 403 balancing test, analyzing in what realistic way the prosecution benefits from permitting the 404(b) evidence against the very real prejudice that may result. 357 Finally, it has been arguably problematic that the Court drew such a rigid distinction between the status element and all others. 358 How would allowing evidence on the nature of Old Chief's prior conviction to prove the status element of a felon-in-possession charge be any different than allowing Hill's prior drug conviction to prove intent to distribute cocaine? In both cases, the defense offered to stipulate to the element that the evidence was intended to prove, and in both cases, the evidence was remote in time and should not have been a part of the prosecution's narrative of the charged crime. 359 In reality, both pieces of 404(b) evidence would be used to add richness to the government's story about the man on trial, not about the act he is on trial for, which is, without question, impermissible. 360 There is no propensity-free chain that allows a juror to prove intent for a current drug conviction based on a past drug conviction that does not violate Rule 404(b). 361 The Sixth Circuit understood as much and correctly prohibited this type of 404(b) evidence in Jenkins. 362 The Seventh Circuit, on the other hand, permits this exact type of evidence. 363 The Seventh Circuit held that the government is free to reject a proffered stipulation and introduce 404(b) evidence of one's past drug conviction because the stipulation does not have the same evidentiary richness as the 404(b) evidence. 364 The court held that a stipulation does not have the same force as does sharing with the jury that a defendant, on trial for drug possession and distribution, has previously been convicted of the same crime. 365 This is undoubtedly true, but the richness or force of the 404(b) evidence causes prejudice by showing that the defendant has a propensity for committing the crime for which he is on trial. 366 The past drug conviction played no part in the current crime and should not be part of the story that the prosecution wants to tell. 367 Rule 404(b) evidence is supposed to be permitted when it is needed to prove an element of a crime, but if the element can be proved in a less prejudicial way-such as by stipulation-then it is not necessary to the prosecution's narrative and should be excluded. 
B. New Approach to 404(b) Evidence
The foregoing discussion does not mean that 404(b) evidence should never be admissible. There are many cases in which the defense does dispute an element or refuses to stipulate to an element and 404(b) evidence is needed for the government to meet its burden of proof. This Note does not suggest that the government cannot prove its case in the way it sees fit, but it does take the position, similar to the Second Circuit, that an unequivocal stipulation to an element coupled with a "must convict" jury instruction is sufficient to meet the prosecution's burden of proof on that element. Part III.B.1 suggests a new unifying rule on when to admit or exclude 404(b) evidence. Part III.B.2 provides a guideline for issuing limiting instructions when the court concludes that it is necessary to admit 404(b) evidence.
404(b) Evidence on the Rule 403 Admissibility Scale
In general, the Second Circuit's approach to admission of 404(b) evidence is more sensitive to the prejudicial effects of 404(b) evidence than some of its counterparts. 369 The court still relies on its pre-Old Chief test, while taking cognizance of Old Chief's holdings. 370 A new method for when to admit 404(b) evidence should be based off of the Second Circuit's approach.
If the prosecution wants to admit 404(b) evidence, the first step is to determine if the evidence is admissible under Rule 404(b). 371 This Note is not suggesting a change to the circuit tests for whether a piece of evidence is admissible under this rule. 372 The second step is for the trial judge to determine if the 404(b) evidence is admissible under Rule 403. 373 In order to truly balance the evidence's probative worth with its potential prejudicial effect, the judge should do so at the conclusion of the defendant's case-inchief. 374 This allows the judge to determine how necessary the evidence is for the prosecution to meet its burden of proof, which is the only way to properly weigh it against its prejudicial effect. 375 In addition, if the issue is simply undisputed in the defendant's case-in-chief, the defendant has two options: first, leave the issue undisputed and let the judge analyze the 404(b) evidence under the Rule 403 balancing test; or, second, offer an unequivocal stipulation to the element, acknowledging that the judge would be justified in sustaining objections to any cross examination or jury argument on the issue and in instructing the jury that if it finds all other elements proven beyond a reasonable doubt, then it "must convict" the defendant. 376 In these instances, a "must convict" jury instruction is necessary to relieve the prosecution of its burden of proof on that element. 377 This test allows the judge ample discretion if the element is simply undisputed, but removes discretion if there is an unequivocal stipulation. A stipulation, after all, is good evidence. 378 The question the judge must ask is: Does the stipulation give the prosecution everything it needs regarding the element? 379 If it does, then the 404(b) evidence should be excluded. 380 If it does not, then the defense should stipulate to whichever point of the element it fails to meet, and if they refuse, then the stipulation should be subjected to the Rule 403 balancing test. 381 The concern that a jury might hold it against the prosecution if the prosecution does not present evidence that meets the jury's expectations seems unfounded. 382 Any "failure" by the prosecution to present this type of evidence is explained; the judge informs the jury that the point was admitted as true by the defense and grants the defense's motion to order the prosecution not to present evidence on the point. 383 The jury should care more about the fact that the element is proven than about how it was proved. 384 Finally, if the defense refuses to stipulate to the element and the judge is left balancing the evidence's prejudicial effect against its probative worth, the judge should determine the probative value of 404(b) evidence by evaluating how necessary it is for the prosecution's story. 385 This should include analyzing if the evidence is needed to prove a disputed element and should prohibit factoring in the evidence's ability to persuade the jury to make a moral judgment or mistaking its relevance to the defendant's 376. See Figueroa, 618 F.2d at 938-39. 377. See supra notes 118-20 and accompanying text (explaining that a "must convict" jury instruction is more effective and easier to follow than a limiting instruction and should be issued to exclude 404(b) evidence rather than permitting 404(b) evidence and issuing a limiting instruction).
378. character with its relevance to the actual story of the current crime. 386 If the evidence does add to the narrative of the currently alleged crime in a way that is not already available, and it is not outweighed by its prejudicial effect, then it may be permitted. 387 The 404(b) evidence cannot add to the narrative, however, by providing an "evidentiary richness" that invites the jury to make character inferences. 388 A limiting jury instruction is no cure for what goes on subconsciously in a juror's mind. 389
The Effect of Limiting Jury Instructions
Although limiting instructions cannot erase what one has learned, 390 courts continually use them under the guise that the jury will be able to do just that. 391 Logic indicates that a jury is not capable of using evidence in solely the way the judge proscribes, simply ignoring it when it comes to the general question of guilt. 392 In addition, the Federal Rules of Evidence require that trial judges consider the lack of effectiveness in limiting instructions when weighing the 404(b) evidence on the Rule 403 balancing scale. 393 The lack of effectiveness of limiting instructions is abundantly clear when one looks at some of the limiting instructions courts issue when permitting 404(b) evidence at trial. For instance, in Jenkins, the district court instructed the jury to use the 404(b) evidence "to the extent that [it] may determine [the testimony] might be relevant to the issue of knowledge." 394 Besides the fact that this instruction is unclear, it diminishes the possibility that the 404(b) evidence is even probative in the first place. 395 The Sixth Circuit correctly overturned the lower court in this case, holding that a limiting instruction is not a magic potion that can cure the prejudicial effects of 404(b) evidence. 396 In contrast, the Seventh Circuit affirmed the district court's admission of 404(b) evidence in Williams, holding that a limiting instruction informing the jury that it should consider the testimony "on the question of motive, opportunity, intent, preparation, plan, knowledge, identity and absence of
